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2005 N.Y. LEXIS 177, *
The People &c., Respondent, v. Tracey Douglas, Appellant.
No. 12
COURT OF APPEALS OF NEW YORK

2005 N.Y. LEXIS 177

February 17, 2005, Decided

NOTICE: [*1] THIS OPINION IS UNCORRECTED AND SUBJECT TO REVISION
BEFORE PUBLICATION IN THE NEW YORK REPORTS.

PRIOR HISTORY: People v. Douglas, 309 A.D.2d 597, 765 N.Y.S.2d 349, 2003 N.Y.
App. Div. LEXIS 10562 (N.Y. App. Div. 1st Dep't, 2003).

DISPOSITION: Appellate Division order affirmed.

CASE SUMMARY::

PROCEDURAL POSTURE: The New York Supreme Court, Appellate Division, affirmed
defendant's convictions of first-degree robbery and two counts of second-degree
robbery. Defendant appealed.

OVERVIEW: Prior to defendant's trial, one of his co-defendants pled guilty, though
she was unavailable to testify against defendant at trial. Subsequently, the People
used a redacted version of her plea allocution at defendant's trial. This was error,
insofar as it was a testimonial statement and not subject to cross examination.
Contrary to the People's argument, defense counsel's timely and specific objection
properly preserved this issue. However, while it was error to admit the allocution,
there was no reasonable possibility that the error contributed to defendant's
conviction, as the victim described in great detail the sequence of events underlying
the robbery. Immediately after the attack, the victim identified defendant as the
individual who threatened her with a knife. She also provided a detailed description of
the weapon used in the attack, which police recovered from his person upon arrest.
Further, following identification of the co-defendant as a participant in the crime, the
co-defendant led the police to the victim's stolen property. Finally, defendant's
remaining contention concerning the trial court's Sandoval ruling lacked merit.

OUTCOME: The order was affirmed.

CORE TERMS: allocution, reasonable possibility, testimonial, redacted, memorandum,
recovered, assault, robbery, knife
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Constitutional Law > Criminal Process > Right to Confrontation

HN1# The Sixth Amendment of the United States Constitution requires the
opportunity for cross-examination of testimonial statements as a
precondition to their admissibility.

Constitutional Law > Criminal Process > Right to Confrontation
Criminal Law & Procedure > Appeals > Standards of Review > Harmless & Invited
Errors
HNZ2# Errors resulting in a violation of a criminal defendant's Sixth
Amendment right to confrontation are subject to a constitutional
harmless error analysis. Such errors are considered harmless when, in
light of the totality of the evidence, there is no reasonable possibility
that the error affected the jury's verdict.

COUNSEL: Margaret E. Knight, for appellant.

Karen Schlossberg, for respondent.

JUDGES: Chief Judge Kaye and Judges Smith, Ciparick, Rosenblatt, Graffeo, Read and
Smith concur.

OPINION:

MEMORANDUM:
The order of the Appellate Division should be affirmed.

Defendant was convicted, following a jury trial, of robbery in the first degree and two
counts of robbery in the second degree. On October 15, 2000, four individuals,
including a man armed with a knife, assaulted Sala Conyers. They stole her purse,
which was later recovered, and other miscellaneous items that she was carrying on
her person. Following the assault Conyers telephoned 911. She then canvassed the
area with the responding police officers and identified defendant as one of her
attackers. Conyers also identified the other three individuals involved in the assault.

Prior to defendant's trial, one of his co-defendants, Tanya Everts, pleaded guilty,
though she was unavailable to testify against defendant at trial. Subsequently, the
People used a redacted version of her plea allocution at defendant’'s [*2] trial. The
admission of the plea allocution into evidence was error. HN1¥The Sixth Amendment
of the United States Constitution requires the opportunity for cross-examination of
testimonial statements as a precondition to their admissibility (see Crawford v
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 [2004]). Insofar as the
plea allocution was a testimonial statement, not subject to cross examination, the trial
court erred in admitting the allocution (see People v Hardy, ~ N.Y.3d ___, 2005 N.
Y. LEXIS 179 [2005][decided today]). Contrary to the People's argument, defense
counsel's timely and specific objection properly preserved this issue (see generally
People v Gray, 86 N.Y.2d 10, 652 N.E.2d 919, 629 N.Y.S.2d 173 [1995]).
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HN2%Errors resulting in a violation of a criminal defendant's Sixth Amendment right to
confrontation are subject to a constitutional harmless error analysis (see People v
Eastman, 85 N.Y.2d 265, 276, 648 N.E.2d 459, 624 N.Y.S.2d 83 [1995]). Such errors
are considered harmless when, in light of the totality of the evidence, there is no
reasonable possibility that the error affected the jury’'s verdict (see People v
Crimmins, 36 N.Y.2d 230, 240-241, 326 N.E.2d 787, 367 N.Y.S.2d 213 [1975]).

While [*3] it was error to admit the allocution here, there was no reasonable
possibility that the error contributed to defendant's conviction. The victim's testimony
at trial described, in great detail, the sequence of events underlying the robbery.
Immediately after the attack Conyers identified defendant as the individual who
threatened her with a knife. She also provided a detailed description of the weapon he
used in the attack, which police recovered from his person upon arrest, and later
identified at trial. Furthermore, following Conyers' identification of Everts as a co-
participant in the crime, Everts led the police to Conyers' stolen property. In light of
the victim's testimony, and the independent corroboration by other evidence
presented at trial, there was no reasonable possibility that the trial court's erroneous
admission of the redacted plea allocution influenced the jury's verdict. The error was
therefore harmless beyond a reasonable doubt.

Defendant's remaining contention concerning the lower court's Sandoval ruling is
without merit.

Order affirmed, in a memorandum. Chief Judge Kaye and Judges Smith, Ciparick,
Rosenblatt, Graffeo, Read and Smith concur.

Decided [*4] February 17, 2005

Source: My Sources > New York > Cases > NY State Cases, Combined [ ;
Terms: "tracey douglas" and date geq (01/22/2005) (Edit Search)

View: Full
Date/Time: Tuesday, February 22, 2005 - 2:26 PM EST

* Signhal Legend:

Warning: Negative treatment is indicated
Questioned: Validity questioned by citing refs
Caution: Possible negative treatment

Positive treatment is indicated

Citing Refs. With Analysis Available

Citation information available

lick on any Shepard's signal to Shepardize® that case.

_
]
4
A
o
*C

About LexisNexis | Terms and Conditions

http://www.lexis.com/research/retrieve? m=903aae6551...=dGLbVtb-zSkAk& _md5=70d6b3eb31ad34645af 17b6cc36c6a59 (3 of 4)2/22/2005 2:29:25 PM


http://www.lexis.com/research/sel?_m=f8083493540958bda13065b75cb6f008&_chgTab=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=caecb2670c7265262fdbd1e9750b3fe3
http://www.lexis.com/research/sel/interm?_m=f8083493540958bda13065b75cb6f008&_cat=-3002484&_chgTab=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=83fb6230d8324e5fead5ffb6e43a6fb3
http://www.lexis.com/research/sel/interm?_m=f8083493540958bda13065b75cb6f008&_cat=-3005942&_chgTab=1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=db1807dcf7476d409cf8c3cd4dbbb5e5
http://www.lexis.com/research/srcinfo?_m=f8083493540958bda13065b75cb6f008&src=12513&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=3dc6c9fefe8bccf17581fdbf715bce43
http://www.lexis.com/research/editsearch?_m=6eafe78abbe1f240fd2b01338fdb3256&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=c1f88c1c91e2d225aa904283648b6a4c
http://www.lexis.com/research/lnhome/terms
http://www.lexis.com/research/lnhome/about

Search - 1 Result - "tracey douglas"

Copyright © 2005 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.

http://www.lexis.com/research/retrieve? m=903aae6551...=dGLbVtb-zSkAk& _md5=70d6b3eb31ad34645af 17b6cc36c6a59 (4 of 4)2/22/2005 2:29:25 PM


http://www.lexis.com/research/lnhome/terms/copyright/

	lexis.com
	Search - 1 Result - "tracey douglas"


	JDFBANPCMFEEIJHKJOBLPDCCKPKKLLIB: 
	form1: 
	x: 
	f1: 
	f2: 
	f3: This is the first text...
	f4: 1
	f5: tccspec
	f6: _tscspec
	f7: selectedText,docnum,_fmtstr,_startdoc,_startch
	f8: V-WA-A-W-A-MsSAYZA-UUW-U-AAAAZEWVAU-AAUEWDBWAU-EBYABUDYD-A-U
	f9: TEXTONLY
	f10: 1
	f11: FULL
	f12: 1
	f13: 
	f14: 2005 N.Y. LEXIS 177
	f15: 6379148e-8507-11d9-a5af-8a0c593eaa77.700128426.3286553076.257018. .0.0
	f16: _form%a4bool%a3_search%a4"tracey douglas"%a3_src%a412513.-3005942|3002484%a3svc%a4bl%a3from%a401/22/2005%a3client%a4%a3_srchVal%a4"tracey douglas" and date geq (01/22/2005)%a3terms%a4"tracey douglas"%a3_optval%a4101100101001%a3
	f17: %a3forever%a6pp%a5http://www.lexis.com/research/retrieve?_m=3ed36d3650e26185aa86697d1f0e9570&csvc=bl&cform=bool&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=8592c39624b99306e94d0aff4c40c5c7%a6cp%a5http://www.lexis.com/research/retrieve?_m=903aae6551312e4558cc6426020b043b&_browseType=TEXTONLY&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVtb-zSkAk&_md5=70d6b3eb31ad34645af17b6cc36c6a59%a6_kwsz%a525%a6cc%a51%a6cls%a51%a6clOvr%a51%a6ochn%a50%a6lawed%a50%a6hasJumps%a51%a6_sstab%a51%a6basecat%a53002484%a6%a4
	f18: dGLbVtb-zSkAk
	f19: 813f3712ebdafc0d2b9f7cdae16b9bab





