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DISPOSITION: Order reversed and a new trial ordered.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant was charged with murder in the second
degree. His principal defense was insanity. His first trial ended in a hung jury. A
second jury convicted defendant of second degree murder. The New York Supreme
Court, Appellate Division, affirmed the conviction. Defendant appealed the
judgment.

OVERVIEW: Defendant killed the victim by throwing her into the path of an
approaching subway train. At the second trial, the People presented a forensic
psychiatrist who testified that defendant suffered from only a mild mental disorder.
The trial court allowed the psychiatrist to testify as to information she had obtained
in interviews of third parties. The statements in the interviews supported the
argument that defendant was not insane at the time of the crime. The reviewing
court found that the admission of those statement constituted a violation of
defendant's right to confrontation under U.S. Const. amend. VI and N.Y. Const. art.
I, 8 6. The Confrontation Clause generally prohibited the use of "testimonial®
hearsay against a defendant unless the defendant had a chance to cross-examine
the declarant. The reviewing court held that the statements were hearsay, as they
were offered to prove the truth of the matter asserted, that defendant was not
insane. The statements were testimonial, as the statements should reasonably
have been expected to be used prosecutorially or to be available for use at a later
trial. Thus, the conviction had to be reversed and a new trial held.

OUTCOME: Defendant's conviction was reversed and a new trial was ordered.

CORE TERMS: interviewees, jurors, psychotic, hearsay, killing, testimonial,
psychiatrist, woman, sick, prosecutor, cross-examination, schizophrenic, profession,
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interview, transient, platform, symptoms, mental illness, resemblance, proponent,
episode, killed, admissibility, cross-examine, admissible, reliable, sudden,
schizophrenia, exacerbation, photographs

LexisNexis(R) Headnotes

Evidence > Criminal Evidence > Expert Testimony

HN1# A psychiatrist may rely on material, albeit of out-of-court origin, if it is of a
kind accepted in the profession as reliable in forming a professional opinion,
or if it comes from a witness subject to full cross-examination on the trial.

Evidence > Criminal Evidence > Expert Testimony

HNZ2# The proponent's burden of showing acceptance in the profession may be met
through the testimony of a qualified expert, whether or not that expert is the
same one who seeks to rely on the out-of-court material.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Confrontation
HN3# See U.S. Const. amend. VI.

Criminal Law & Procedure > Trials > Defendant’'s Rights > Right to Confrontation
HN4#% See N.Y. Const. art. I, 8§ 6.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Confrontation

Evidence > Hearsay Rule & Exceptions

HN5# The Confrontation Clause generally prohibits the use of "testimonial" hearsay
against a defendant in a criminal case, even if the hearsay is reliable, unless
the defendant has a chance to cross-examine the out-of-court declarant.

Criminal Law & Procedure > Trials > Defendant’'s Rights > Right to Confrontation

Evidence > Hearsay Rule & Exceptions

HN6# Hearsay is a statement made out of court offered for the truth of the fact
asserted in the statement. The Confrontation Clause does not bar the use of
testimonial statements for purposes other than establishing the truth of the
matter asserted.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Confrontation

HN7# The Confrontation Clause applies to witnesses against the accused, in other
words, those who bear testimony. Testimony, in turn, is typically a solemn
declaration or affirmation made for the purpose of establishing or proving
some fact. An accuser who makes a formal statement to government officers
bears testimony in a sense that a person who makes a casual remark to an
acquaintance does not.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Confrontation
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HN8# Various formulations of the core class of testimonial statements for
Confrontation Clause purposes exist: ex parte in-court testimony or its
functional equivalent, that is, material such as affidavits, custodial
examinations, prior testimony that the defendant was unable to cross-
examine, or similar pretrial statements that declarants would reasonably
expect to be used prosecutorially, extrajudicial statements contained in
formalized testimonial materials, such as affidavits, depositions, prior
testimony, or confessions, and statements that were made under
circumstances which would lead an objective witness reasonably to believe
that the statement would be available for use at a later trial. These
formulations all share a common nucleus and then define the Confrontation
Clause's coverage at various levels of abstraction around it.

Criminal Law & Procedure > Appeals > Standards of Review > Harmless & Invited

Errors

HN9# The People must show that any error was harmless beyond a reasonable
doubt. In deciding whether the People have met this burden, appellate courts
consider both the overall strength of the case against defendant and the
importance to that case of the improperly admitted evidence.

COUNSEL: Natalie Rea, for appellant.

Morrie 1. Kleinbart, for respondent.

JUDGES: Opinion by Judge R.S. Smith. Chief Judge Kaye and Judges G.B. Smith,

Ciparick, Rosenblatt and Graffeo concur. Judge Read dissents and votes to affirm in an
opinion.

OPINIONBY: R.S. SMITH

OPINION:

R.S. SMITH, J.:

We reverse defendant's conviction and order a new trial, because his constitutional
right to be confronted with the witnesses against him was violated when a psychiatrist
who testified for the prosecution recounted statements made to her by people who
were not available for cross-examination.

Facts and Procedural History

On January 3, 1999, defendant killed Kendra Webdale, a woman he did not know, by
throwing her into the path of an approaching subway train. He was charged with
murder in the second degree; his principal defense was insanity. His first trial ended
in a hung jury.

At his second trial, the two main witnesses were forensic psychiatrists, Spencer Eth,
called by the defense, and Angela Hegarty, called by the prosecution. These doctors
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agreed that [*2] defendant was mentally ill; he had been diagnosed as schizophrenic
some ten years before the act for which he was on trial, and had been treated in a
number of mental hospitals in the interim. The doctors disagreed, however, on the
role that defendant's mental illness played in the killing.

In Eth's opinion, defendant pushed Kendra Webdale to her death "when he was
suffering an acute exacerbation . . . of severe psychotic symptoms," perhaps resulting
from a failure to take prescribed anti-psychotic medications. Eth testified that the
symptoms were so extreme that defendant "couldn't plan, he couldn't intend, he
couldn't know as we understand what know means what he was doing or that it was
wrong." Hegarty, by contrast, found that defendant had a "relatively mild" disorder "in
the schizophrenic spectrum” and that his psychotic symptoms "were substantially in
remission” at the time of the killing. Hegarty also testified that defendant's personality
had "anti-social" features that were more relevant to his act than his schizophrenia.
She testified, in substance, that defendant was a predator, driven to acts of violence
against women by feelings of rejection and sexual frustration, who [*3] was using
his schizophrenia as an excuse for his actions. Both doctors supported their opinions
by describing their own examinations of defendant and by reviewing voluminous
clinical records.

The main issue on this appeal arises because Hegarty's testimony also described
another category of information--facts she had obtained in interviews of third parties.
According to Hegarty, her field of expertise, "forensic psychiatry,"” could be
distinguished from more traditional "clinical psychiatry,” which "would largely . . .
confine itself to what the defendant would say. And maybe the clinical record.” The
purpose of forensic psychiatry, Hegarty testified, is "to get to the truth,” and she
made clear that she believes interviews of people with firsthand knowledge are an
important way of accomplishing that goal.

Over objection, Hegarty was permitted to tell the jury what she was told by six of her
interviewees. The statements thus relayed from four of these people--whom we will
call John P., Kimberly D., Serita G. and Isaac V.--are important to our decision.

John P. was a security guard at Waldbaum's in late 1996, about two years before the
fatal attack on Kendra Webdale, when defendant [*4] assaulted a woman who was
shopping there. John P. restrained defendant immediately after the assault, and he
described to Hegarty, who repeated to the jury, defendant's reaction when he was
seized. According to Hegarty's account of John P.'s statement, defendant said "I'm
sick, I'm sick, I'm schizophrenic,” kept repeating those assertions, and said that he
had just got out of the hospital. Defendant made a similar statement--"1'm psychotic,
take me to the hospital,” or words to that effect--immediately after throwing Kendra
Webdale to her death. John P.'s statement thus supported Hegarty's and the
prosecution's theory that defendant had repeatedly used his schizophrenia to
minimize his misconduct and avoid punishment.

Kimberly D. was the girlfriend of a man who shared an apartment with defendant in
November 1998--about two months before Kendra Webdale's death--when Stephanie
H., the girlfriend of another resident, visited the apartment. Hegarty testified that
Kimberly D. had told Hegarty that Stephanie H., who worked in a strip club, "would
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tease" defendant. Hegarty also testified, apparently still recounting what Kimberly D.
said to her, that Stephanie H. "bears a rather [*5] remarkable similarity [in]

appearance to Kendra Webdale." Thus, Hegarty suggested to the jury that defendant
identified the woman he killed with another woman who had frustrated him sexually.

Serita G. had been defendant's landlady twice, first in 1996 and then in 1998-1999 up
to the date of Kendra Webdale's death. According to Hegarty, Serita G. told her "that
on one occasion . . . her maid went downstairs and the defendant was lying on his bed
exposed and he didn't cover himself." This was part of the basis for Hegarty's
testimony that defendant had "been sexually inappropriate with women."

Isaac V. was one of defendant's roommates in the month preceding Kendra Webdale's
death. Hegarty testified to Isaac V.'s description of defendant's personality: She said

that Isaac V. said that defendant was "a little weird . . . didn't act his age . . . wanted
to go to college and . . . wanted to be somebody . . . was never disrespectful and
never violent and very calm . . . ." This description corroborated Hegarty's overall

picture of defendant as someone suffering from a relatively mild mental illness, not a
hopelessly out-of-control schizophrenic.

The jury convicted defendant of second [*6] degree murder, thus rejecting his
insanity defense. The Appellate Division affirmed. We now reverse.

Discussion

Defendant argues that Hegarty's testimony recounting statements of interviewees was
inadmissible hearsay under New York law, because the People failed to show that the
statements were information of a kind commonly relied on by members of Hegarty's
profession. Defendant also argues that the admission of the interviewees' statements
violated his constitutional right to confront the witnesses against him. We reject
defendant's New York law argument, but we agree that his right to confrontation was
violated.

People v Stone (35 N.Y.2d 69, 315 N.E.2d 787, 358 N.Y.S.2d 737 [1974]) and People
v Sugden (35 N.Y.2d 453, 323 N.E.2d 169, 363 N.Y.S.2d 923 [1974]) govern the
question of when a psychiatrist's opinion may be received in evidence, even though
some of the information on which it is based is inadmissible hearsay. As we explained
in Sugden, HN1%3 psychiatrist "may rely on material, albeit of out-of-court origin, if it
is of a kind accepted in the profession as reliable in forming a professional opinion,™ or
if it "comes from a witness subject to full cross-examination on the trial” (35 N.Y.2d at
460-461). [*7] The latter ground for admissibility does not apply here; defendant
had no opportunity to cross-examine the interviewees whose statements are in issue.
Defendant argues that the former ground is inapplicable also, because the prosecution
failed to meet its burden of showing that the interviewees' statements were

"material . . . of a kind accepted in the profession as reliable."

We disagree. HN2%The proponent's burden of showing acceptance in the profession
may be met through the testimony of a qualified expert, whether or not that expert is
the same one who seeks to rely on the out-of-court material. Here, the People's
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burden was met by Hegarty's testimony. Hegarty acknowledged that "traditionally"
psychiatrists did not rely on interviews with third parties, but said that "several
researchers, forensic psychiatrists, past presidents of the Academy of Psychiatry and
Law, Park Dietz and Philip Resnick, for example" had emphasized the need for a
broader approach. While she acknowledged that "not everybody holds this view" and
that "many good forensic psychiatrists might . . . disagree," she testified that
interviewing of third parties is "becoming more and more the practice.” She added
that [*8] the seeking out of facts from sources other than defendant’'s own
statements and the clinical record is "very, very much supported in the literature."

Any imprecision in Hegarty's description of accepted professional practice could have
been explored on cross-examination; defendant's counsel was free to ask Hegarty, for
example, exactly what "literature” she was referring to, and to try to show it did not
support her procedure. But Hegarty's statements on this issue were neither made the
subject of cross-examination nor contradicted by any other evidence. Indeed, Eth
acknowledged that Hegarty's preferred approach was accepted by some reputable
professionals, though he said they were a "minority.” The prosecution did not have to
prove that the materials in question were universally accepted; widespread
acceptance by professionals of good reputation is enough. The case would be different
if the procedures at issue found support only among a faction of outliers not generally
respected by their colleagues. But in this case, the trial court had a sufficient basis for
finding that the third-party interviews were material of a kind accepted in the
profession as reliable, and that therefore [*9] Hegarty's opinion was admissible
under Stone and Sugden.

To avoid any misinterpretation of our holding, we point out the existence of a New
York law issue that the parties have not addressed and we do not reach.

We have held in section | only that Hegarty's opinion, although based in part on
statements made out of court, was admissible because those statements met the test
of acceptance in the profession. Both parties seem to assume that, if that test was
met, Hegarty was free, subject to defendant’s constitutional right of confrontation, not
only to express her opinion but to repeat to the jury all the hearsay information on
which it was based. That is a questionable assumption.

Stone and Sugden were concerned with the admissibility of a psychiatrist's opinion,
not the facts underlying it. There is no indication in either case that the prosecution
sought to elicit from the psychiatrist the content of the hearsay statements he relied
on. And it can be argued that there should be at least some limit on the right of the
proponent of an expert's opinion to put before the fact-finder all the information, not
otherwise admissible, on which the opinion is [*10] based. Otherwise, a party might
effectively nullify the hearsay rule by making that party's expert a "conduit for
hearsay" (Hutchinson v Groskin, 927 F.2d 722, 725 [2d Cir 1991]).

The distinction between the admissibility of an expert's opinion and the admissibility

of the information underlying it, when offered by the proponent, has received
surprisingly little attention in this state (which perhaps accounts for the parties' failure
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to discuss it here). We have found no New York case addressing the question of when
a party offering a psychiatrist's opinion pursuant to Stone and Sugden may present,
through the expert, otherwise inadmissible information on which the expert relied.
The issue of when a proponent may present inadmissible facts underlying an
admissible opinion has, however, been discussed by courts in other jurisdictions, and
in many law review articles (see authorities cited in Kaye, et al., The New Wigmore:
Expert Evidence § 3.7 [2004]). And in 2000, Rule 703 of the Federal Rules of
Evidence ("Bases of Opinion Testimony by Experts") was amended to deal with this
issue. The last sentence of the rule [*11] now provides: "Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the proponent of the
opinion or inference unless the court determines that their probative value in assisting
the jury to evaluate the expert's opinion substantially outweighs their prejudicial
effect.” We are not called upon to decide here, and do not decide, whether the New
York rule is the same as, or less or more restrictive than, this federal rule.

The Sixth Amendment to the United States Constitution provides: HN3%¥"|n all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted with the
witnesses against him." Similarly, article 1, 8 6 of the New York Constitution provides:
HN4%"In any trial in any court whatever the party accused shall . . . be confronted
with the witnesses against him or her." The meaning of the Federal Confrontation
Clause was recently considered by the United States Supreme Court in Crawford v
Washington (541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 [2004]), and we
conclude that Crawford requires reversal of defendant’s conviction.

Crawford, which overruled [*12] Ohio v Roberts (448 U.S. 56, 100 S. Ct. 2531, 65
L. Ed. 2d 597 [1980]), establishes that HN5%the Confrontation Clause generally
prohibits the use of "testimonial” hearsay against a defendant in a criminal case, even
if the hearsay is reliable, unless the defendant has a chance to cross-examine the out-
of-court declarant. The People contend that Crawford does not apply here, first,
because the statements by Hegarty's interviewees were not hearsay, and secondly,
because they were not testimonial. We reject both arguments.

The claim that the interviewees' statements to Hegarty were not hearsay is based on
the theory that they were not offered to prove the truth of what the interviewees said.
HN6%FHearsay is "a statement made out of court . . . offered for the truth of the fact
asserted in the statement” (People v Romero, 78 N.Y.2d 355, 361, 581 N.E.2d 1048,
575 N.Y.S.2d 802 [1991], quoting Richardson, Evidence § 200 at 176 [Prince 10th
ed]). The Supreme Court said in Crawford that the Confrontation Clause "does not bar
the use of testimonial statements for purposes other than establishing the truth of the
matter asserted"” (541 U.S. at 59 n 9). Here, according to the People, the
interviewees' statements were not evidence in themselves, but were [*13] admitted
only to help the jury in evaluating Hegarty's opinion, and thus were not offered to
establish their truth.

We find the distinction the People make unconvincing. We do not see how the jury
could use the statements of the interviewees to evaluate Hegarty's opinion without
accepting as a premise either that the statements were true or that they were false.
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Since the prosecution's goal was to buttress Hegarty's opinion, the prosecution
obviously wanted and expected the jury to take the statements as true. Hegarty
herself said her purpose in obtaining the statements was "to get to the truth.” The
distinction between a statement offered for its truth and a statement offered to shed
light on an expert's opinion is not meaningful in this context. (See Kaye, et al., The
New Wigmore: Expert Evidence 8 3.7 at 19 [Supp 2005] ["(T)he factually implausible,
formalist claim that experts' basis testimony is being introduced only to help in the
evaluation of the expert's conclusions but not for its truth ought not permit an end-
run around a Constitutional prohibition."].) We conclude that the statements of the
interviewees at issue here were offered for their truth, and are hearsay. [*14]

We also conclude that the statements are testimonial, in the sense that Crawford used
that term. Crawford explained that HN74#the Confrontation Clause "applies to
‘witnesses' against the accused--in other words, those who 'bear testimony.' (541 U.
S. at 51). The Court added: "Testimony," in turn, is typically '[a] solemn declaration
or affirmation made for the purpose of establishing or proving some fact." . . . An
accuser who makes a formal statement to government officers bears testimony in a
sense that a person who makes a casual remark to an acquaintance does not." (ld.
[citation omitted].) The Court in Crawford did not adopt a definition of testimonial
hearsay, but it offered some alternative definitions:

HN8%"Various formulations of this core class of 'testimonial' statements
exist: 'ex parte in-court testimony or its functional equivalent--that is,
material such as affidavits, custodial examinations, prior testimony that
the defendant was unable to cross-examine, or similar pretrial
statements that declarants would reasonably expect to be used
prosecutorially;' . . . 'extrajudicial statements . . . contained in formalized
testimonial materials, [*15] such as affidavits, depositions, prior
testimony, or confessions;’ . . . 'statements that were made under
circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at a later trial' . . . .
These formulations all share a common nucleus and then define the
Clause's coverage at various levels of abstraction around it."

(1d. [citations omitted].)

We think the statements made to Hegarty by her interviewees were testimonial.
Hegarty was an expert retained to testify for the People. The record does not
specifically show that the interviewees knew this, but it would be strange if Hegarty
did not tell them; we infer that they knew they were responding to questions from an
agent of the State engaged in trial preparation. None of them was making "a casual
remark to an acquaintance™; all of them should reasonably have expected their
statements "to be used prosecutorially" or to "be available for use at a later trial."

While it is true that the Supreme Court referred, in describing testimonial hearsay, to
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"formal"” statements made to "government officers,” we do not think that these words
exclude the statements at issue [*16] here. Responses to questions asked in
interviews that were part of the prosecution's trial preparation are "formal” in much
the same sense as "depositions" and other materials that the Supreme Court
identified as testimonial. Crawford itself shows that the statements need not be under
oath and need not be formal in their language; the statement held excludable by the
Crawford Court was unsworn and used colloquial phrasing (see 541 U.S. at 38-39).
Nor do we think the difference between an expert retained by the State and a
"government officer"” is of constitutional significance here. The Confrontation Clause
would offer too little protection if it could be avoided by assigning the job of
interviewing witnesses to an independent contractor rather than an employee.

In short, defendant's rights under the Confrontation Clause were violated when
Hegarty was allowed to tell the jury what witnesses defendant had no chance to cross-
examine had said to her.

v

The People argue that, if the admission of the interviewees' statements was error, the
error was harmless. We cannot agree.

Since the error was a violation of defendant's constitutional rights, the

constitutional [*17] test for harmless error applies: "N9#The People must show that
any error was harmless beyond a reasonable doubt (Chapman v California, 386 U.S.
18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 [1967]; People v Crimmins, 36 N.Y.2d 230,
240-241, 326 N.E.2d 787, 367 N.Y.S.2d 213 [1975]). In deciding whether the People
have met this burden, we consider both the overall strength of the case against
defendant and the importance to that case of the improperly admitted evidence.

The People's case that defendant was sane when he killed Kendra Webdale was a
strong one, but we cannot say it was so strong that no rational jury could have
rejected it. The question before the jury was, in essence, what was going on in
defendant's admittedly diseased mind at the time he committed a bizarre, horrifying
act; this is not an easy question to answer with complete certainty. In other contexts--
for example, when the question is whether a defendant committed a particular act or
not--overwhelming evidence will sometimes permit a court to say that only one
verdict was reasonably possible. This case is not of that kind.

The People's case drew some significant support from the improperly admitted
statements of John P., Kimberly [*18] D., Serita G. and Isaac V. It is true that these
statements were by no means vital to the People's case on sanity, but they were not
trivial either. It is reasonably possible that any of the four--and, a fortiori, all four
together--could have affected the jury's verdict. Specifically:

1. John P.'s statement to the effect that defendant, upon being seized after the
Waldbaum's incident, said repeatedly "I'm sick, I'm sick, I'm schizophrenic" supported
an important theme of the prosecution's case--that defendant thought his
schizophrenia was an excuse for his bad behavior. The resemblance of the remarks
described in John P.'s statement to those made by defendant after killing Kendra
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Webdale--"I'm psychotic, take me to the hospital"--strongly suggests a pattern. The
prosecution's claim that these protestations showed defendant was hiding behind his
mental illness was a major theme in closing argument. Indeed, the prosecutor's last
words to the jury were: "He's counting on you to buy, | am sick, take me to a
hospital.”

It is true that the prosecutor did not rest this argument entirely on John P.'s
statement; the prosecutor also relied primarily, of course, on the statement [*19]
defendant made after the Kendra Webdale killing, and also on other more or less
similar remarks he made after other incidents. There is a real possibility, however,
that without John P.'s statement the argument would not have been as strong. There
is no clearer proof in the record that defendant had, before his attack on Kendra
Webdale, made a habit of announcing his mental illness the moment he got in trouble.

2. Kimberly D.'s statement that there was a "remarkable” resemblance between
Stephanie H., a young woman who "teased" defendant, and Kendra Webdale could
well have had an impact on the jury. It offers a possible explanation for defendant's
otherwise inexplicable decision to attack a total stranger on a subway platform, and
suggests that, however distorted his reasoning, he acted out of rage, knew he was
killing someone, and thus was not legally insane. It is true, as the People point out,
that Stephanie H.'s teasing of defendant was proved by other evidence, and that
photographs of both Stephanie H. and Kendra Webdale were in evidence, so that
perhaps Hegarty could have made her point without relying on Kimberly D.; but
Hegarty did not do so, and we cannot be sure she would [*20] have done so
successfully. From the photographs alone, the jury might or might not have found the
resemblance between the two women to be striking.

3. Serita G.'s statement that defendant, lying exposed on his bed, failed to cover
himself when a woman came into his presence was used by Hegarty as one example
of inappropriate behavior that reflected defendant's sexual frustration. It was not
Hegarty's only example, but it was a vivid and memorable one; we cannot say,
beyond a reasonable doubt, that it had no effect on the jury.

4. Isaac V.'s sketch of defendant's personality ("a little weird") was useful to the
prosecution because it supported Hegarty's overall portrayal of defendant as someone
with a "relatively mild" mental disorder, not a raving psychotic. Again, it is true that
Hegarty could have made the same point without relying on Isaac V.'s statement, but
it is also true that the statement might have had significant impact. It is reasonably
possible that jurors found the observations of someone who saw defendant frequently
at the very time of the Kendra Webdale killing to be telling evidence of defendant's
mental state.

In sum, the People have failed to show beyond a reasonable [*21] doubt that the
mistaken admission of these four out- of-court statements was harmless error.

V

Defendant makes two other arguments on this appeal: He contends that the trial
court erred in precluding the testimony of a defense expert proffered to support a
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defense of extreme emotional disturbance, and in refusing to order a PET scan of
defendant. To avoid unnecessary issues at a retrial, we mention that we find both
arguments lacking in merit. On the facts of this case, the trial court's rulings on both
issues were within its discretion.

Vi

We have concluded that another trial of this case is necessary. We are well aware of
the unwelcome consequences of this result. Defendant has already been tried twice,
and the second jury found, on sufficient evidence, that he was legally sane at the time
of his act. We are troubled by the tangible cost of a third trial, and by the intangible
cost of the long delay in resolving this case. We are yet more troubled by the
knowledge that another trial will bring added pain to innocent people, particularly to
the family of Kendra Webdale.

But the constitutional rules that guarantee defendants a fair trial must be enforced,
and few such [*22] rules are more important than the one that guarantees
defendants the right to confront the witnesses against them. Because that right was
violated in this case, defendant is entitled to be tried again.

Accordingly, the order of the Appellate Division should be reversed and the case
remitted to Supreme Court for a new trial.

DISSENTBY: Read

DISSENT:

Read, J. (dissenting):

Crawford v Washington (541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 [2004]) is a
fresh precedent, the contours and limits of which are still indistinct. At this early
stage, it is difficult to predict whether the Supreme Court will apply Crawford--
universally or in some cases or with limitations or at all--to hearsay used as a basis
for expert testimony, much less the exact implications of any such holding. Still, the
majority’'s analysis of this case in relation to Crawford is reasonable, and | do not
disagree with it. Further, 1 wholeheartedly agree with section Il of the majority
opinion, which points out a New York law issue that is, in my view, significant, but
which we need not reach here. | respectfully dissent, however, because, even
assuming that Crawford precludes admission of the four remarks [*23] made by
interviewees to the People's expert, | cannot agree that defendant suffered any harm
as a result.

As an initial matter, we should keep in mind that this trial presented no issue
regarding guilt per se. Defendant indisputably killed Kendra Webdale by thrusting her
into the path of an oncoming subway train. The only issue at trial was whether
defendant had established, by a preponderance of the evidence, his affirmative
defense that he should not be held criminally responsible for his conduct because he
suffered from a mental disease or defect at the time of the killing (see Penal Law
40.15). Specifically, defendant wanted the jurors to accept that he killed Ms. Webdale
while in the throes of what his primary expert, Dr. Spencer Eth, during direct
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examination called a "sudden psychotic act.”

According to Dr. Eth, defendant murdered Ms. Webdale "when he was suffering an
acute exacerbation of sudden intensification of severe psychotic symptoms and his
brain was not functioning [, which meant that] his motor control--he could talk, he
could thrust out his arms, he could see, but he couldn't plan, he couldn't intend, he
couldn't know as we understand [*24] what know means what he was doing or that
it was wrong." During cross-examination, Dr. Eth denied describing the incident as a
"sudden psychotic moment,"” and declined to characterize it as a "sudden psychotic
attack,™ although he essentially had testified to this effect. As an alternative
description of his diagnosis, he offered that, at the moment of the killing, "a ferocious
torrence [sic] of symptoms overwhelmed [defendant’'s] mind," thereby precluding him
from planning or "executing an action with reason and intent."

Another of defendant's experts, Dr. Wilfred Van Gorp, provided similar testimony,
telling the jurors that he agreed with Dr. Eth's conclusion that defendant suffered a
"transient episode of extreme psychotic symptomology that destroyed his capacity to
appreciate the nature and consequences of his conduct and to appreciate that his
conduct was wrong." Both experts opined that the "transient episode" essentially
began directly before and ended almost immediately after the killing--a "symptomatic
exacerbation while on the station platform.™

But defendant's expert testimony, which hinged on defendant's supposed inability to
intend or plan, ran directly counter to [*25] the prior testimony of witnesses to the
crime, who described how defendant had engaged in seemingly meticulous planning.
According to eyewitness testimony, before approaching the blond Ms. Webdale and
immediately after being rebuffed by another blond woman, defendant walked to the
front of the subway platform, the best vantage point from which to see a train
entering the curved station. Bending over, defendant peered up the tracks,
concededly looking for the headlights of an oncoming train. He then walked back
towards Ms. Webdale, who was standing near the platform's edge, and asked her the
time. Following Ms. Webdale's response, defendant positioned himself directly behind
her, standing with his back to the wall of the station. Notably, he chose to stand
behind Ms. Webdale rather than the other blond woman, who was taller and heavier.
As the train proceeded through the station, defendant rushed forward and shoved Ms.
Webdale at the precise moment when she would pitch headlong into the train's path
without any chance to save herself or be rescued. Despite having moved with great
force (he pushed off from the back wall), defendant had sufficient presence of mind to
break his momentum [*26] and avoid sharing Ms. Webdale's fate by twisting his
body away from the platform’'s edge. As the trial prosecutor told the jurors during
summation, "actions speak louder than words."

This description of events by the People's fact witnesses, which defendant did not
challenge, contradicted the defense experts' assertions that a theorized "acute
exacerbation" prevented defendant from planning or intending. Another facet of the
attack also undermined defendant's supposed inability to comprehend that his conduct
was wrong. Immediately after killing Ms. Webdale, he announced "I'm sick," and
asked to be taken to a hospital, which displayed his understanding that he indeed had
done something wrong and needed an excuse to negate his blameworthiness.
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In addition to the facts of the murder, the People also refuted defendant's affirmative
defense with the testimony of its rebuttal experts. These experts attacked the
legitimacy of the defense theory that defendant had acted while experiencing a
fleeting psychotic disorder or "transient episode,"” and they did so independently of the
four challenged observations. Specifically, Dr. Angela Hegarty explained to the jurors
that, according to the Diagnostic [*27] and Statistical Manual of Mental Disorders
(DSM), the standard classification of mental disorders used by mental health
professionals in the United States, psychotic symptoms simply do not rapidly appear
and disappear as defendant's supposedly did while he stood on the subway platform.
Rather, the DSM makes clear that the shortest duration for a brief psychotic disorder
is one day. Dr. William Bryon Barr, the People's other expert, offered similar
testimony.

Although defendant adduced expert testimony that consumed thousands of pages of
trial transcript (as did the People), that, standing alone, does not compel a conclusion
that he proffered such a strong case that the error here could not have been
harmless. As we have noted, "before constitutional error . . . may be found to be
harmless, it is not necessary that the untainted evidence on which the verdict in the
case must be supported demonstrate undisputable guilt. Rather, the reasonable doubt
standard, extremely high though it is, still leaves room for judgmental determination
of harmlessness" (People v Schaeffer, 56 N.Y.2d 448, 455, 438 N.E.2d 94, 452 N.Y.
S.2d 561 [1982]). In other words, a court engaging in harmless error review should
center [*28] its analysis not on the quantity of the evidence adduced, but rather on
its quality (see id. ["because consideration of whether an error is harmless requires an
evaluation not only of the tainted matter, but of the strength of the case absent the
taint, the court must focus on the reliability and persuasiveness of the untainted
matter and its source. . . . In short, neither side of the evidentiary equation may be
ignored; in the end, the picture must be seen as a whole™]).

Significantly, the trial court instructed the jurors to engage in a similar inquiry,
explaining that defendant had to prove that he "was not criminally responsible” by "a
preponderance of the credible evidence[, which] is evidence which you find worthy of
belief.” The court amplified its instruction by stating that defendant would meet his
burden if "you, the jury, are satisfied that the evidence of lack of criminal
responsibility, from whatever source, outweighs and is more convincing than the
evidence that he was criminally responsible when he committed the crime.” Finally,
the jurors were informed that "as with any other factual issue, it is the quality of the
evidence which controls, not the number of [*29] witnesses on one side or the
other.”

Ultimately, defendant’s criminal responsibility does not seem to have presented a
close case in the minds of the jurors. They deliberated for no more than two hours,
during which they apparently lunched as well. The jurors sent no notes. Clearly, no
problematic issues arose during these brief deliberations. | find it impossible to believe
that in those two hours, the jurors were only able to dismiss defendant's "transient
episode" theory by focusing on the four isolated comments cited by the majority. Far
more likely, the jurors readily rejected what they must have viewed as a rather
outlandish defense theory, unsupported as it was in fact or professional literature.
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Evaluating the "importance"” of the four comments to the case, however, the majority
concludes that the People "drew some significant support” from them (majority op at
14, 15). But even assuming that the jurors, like the majority, zeroed in on these four
comments, they were generally duplicated or corroborated by other evidence in the
record, thereby diminishing their hypothesized potential significance to the jurors’
deliberations. For example, the majority asserts that the record [*30] contains "no
clearer proof" of defendant's "habit of announcing his mental illness the moment he
got in trouble" (majority op at 16) than John P.'s statement that, after attacking a
woman at a Waldbaum's supermarket, defendant repeated "I'm sick, I'm sick, I'm
schizophrenic." As the majority acknowledges, however, there is evidence in the
record that defendant made similar statements following other instances of aggressive
behavior. And John P.'s statement is not disputed. Defendant's primary expert, Dr.
Eth, acknowledged on cross-examination that defendant announced to John P. that he
was sick and a psychiatric patient, and begged him not to call the police. As for
Kimberly D.'s apparent * observation that Kendra Webdale bore a "rather remarkable™
resemblance to another woman, Stephanie H., who had teased defendant, the jury
heard from another witness that both women were blond, and that Stephanie H. had
teased defendant. Moreover, as the majority points out, Stephanie H.'s and Kendra
Webdale's photographs were admitted into evidence. As a result, the jurors were free
to make their own judgment about any resemblance between the two women,
assuming they found this important, and either [*31] to credit or discount Dr.
Hegarty's testimony accordingly. It is also worth noting that Dr. Hegarty testified that
while interviewing defendant, she mentioned Stephanie H. inadvertently, and
defendant became visibly sexually aroused. This speaks far more powerfully to
"inappropriate behavior that reflected defendant's sexual frustration” (majority op at
17) than does the third challenged observation by Serita G. that defendant, naked on
a bed, did not cover up when her maid entered his room. Finally, Issac V.'s statement
that, close in time to the killing, defendant appeared "a little weird," is, if anything,
innocuous. True, the People's experts opined that defendant had a "relatively mild"
mental disorder. But defendant's "transient episode" theory also called for him to act
relatively normally immediately preceding the attack.

* From the transcript, it is not entirely clear to me whether Dr. Hegarty was testifying
that Kimberly D. told her that Stephanie H. and Kendra Webdale resembled each
other, or was offering her own view on this subject. After Dr. Hegarty testified that
Kimberly D. told her that Stephanie H. teased defendant, defense counsel objected
based on the "right to confrontation,"” and the trial court overruled the objection. Then
the prosecutor asked Dr. Hegarty two questions about Stephanie H. (her last name
and occupation). After Dr. Hegarty answered these two questions, the prosecutor
asked her "And did you learn anything about [Stephanie H.'s] general appearance?" to
which Dr. Hegarty responded "Yes. She bears a rather remarkable similarity and
appearance to Kendra Webdale." In context, the prosecutor might having been asking
Dr. Hegarty if she had learned this information about Stephanie H.'s general
appearance from Kimberly D., but this is far from certain, especially since Dr. Hegarty
surely had access to the photographs of both women. Defense counsel did not object
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to the question or answer about Stephanie H.'s "general appearance,”™ which were
followed by Dr. Hegarty's testimony about defendant's reaction when she
inadvertently mentioned Stephanie H. to him during an interview.

In short, | see no possibility that the four hearsay comments caused the jurors to
reject defendant's affirmative defense. Rather, his defense was subverted by the
incredible nature of his psychiatric theory coupled with his uncontested actions, which
contradicted any "transient™ loss of control or comprehension. Because any Crawford
error that occurred here was harmless beyond a reasonable doubt (see Chapman v
California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 [1967]; People v
Crimmins, 36 N.Y.2d 230, 240-241, 326 N.E.2d 787, 367 N.Y.S.2d 213 [1975]),
defendant's conviction should be affirmed.
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