Proposed Model Rules of Professional Conduct, Rules 3.8(g) and (h)
(Prosecutorial Ethics and Wrongful Convictions)

The Committee on Ethics, Gideon and Professionalism proposes that the Section
on Criminal Justice sponsor a resolution in the ABA House of Delegates to add two
provisions and accompanying Comments to the ABA Model Rules of Professional
Conduct.

Proposed Rules 3.8(g) and (h), and the accompanying Comments, are appended to
this report. They address the prosecutor’s ethical responsibility to individuals who are
wrongfully convicted, and they are taken verbatim from provisions adopted by the House
of Delegates of the New York State Bar Association on November 4, 2006. This report
describes the genesis of the proposed rules.

Proposed Rules 3.8(g) and (h) and the accompanying Comments were adopted by
the New York State Bar Association in the course of its comprehensive review of the
state’s disciplinary code. The proposed provisions are expected to be presented to the
judiciary in 2008 as part of proposed comprehensive amendments to the New York Code
of Professional Responsibility. The proposed Rules were adopted with the support of
local bar associations and with virtually no opposition in the state bar’s House of
Delegates after a drafting process that involved significant input from state and federal
prosecutors and representatives of the criminal defense bar.

The rules had their genesis in a 2005 Report of the Professional Responsibility
Committee of the Association of the Bar of the City of New York (“ABCNY”). The
Report was adopted and published by the Association in 2006.> The Report considered
various aspects of prosecutors’ duties. Among other provisions, against the background
of recent knowledge about the fallibility of the criminal justice process, the Report
proposed a rule regarding the prosecutor’s obligation to the wrongfully convicted. The
report stated: “In light of the large number of cases in which defendants have been
exonerated...it is appropriate to obligate prosecutors’ offices to”...consider “credible
post - conviction claims of innocence.” 2 The premise of the proposal was that
prosecutors have ethical responsibilities upon learning of new and material evidence that
shows that it is likely that convicted person was innocent. These responsibilities include
a duty to disclose the evidence, to conduct an appropriate investigation, and, upon
becoming convinced that a miscarriage of justice occurred, to take steps to remedy it.

The ABCNY proposal was presented to the state bar’s Committee on Standards of
Attorney Conduct (“COSAC”), which had been appointed to review the existing New
York Code of Professional Responsibility in light of the 2002 amendments to the ABA
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Model Rules of Professional Conduct and to propose comprehensive revisions. COSAC
is chaired by a former state bar president, Steven Krane, who now also chairs the ABA
Standing Committee on Ethics and Professional Responsibility. It includes in its
membership a diverse group of practitioners and academics from around the state with
expertise in legal ethics. COSAC agreed with the premise of the ABCNY proposal,
drafted provisions that captured the substance of the proposal, and circulated them for a
lengthy period of public comment.

COSAC’s proposed Rules 3.8(g) and (h) received comment from a wide range of
state and federal prosecutors and district attorneys’ organizations, defense organizations
and bar associations. ABCNY and the New York County Lawyers Association supported
the rule as did many prosecutorial and defense organizations, albeit with various
suggested drafting changes. No one took issue with the underlying premise that
prosecutors have professional duties upon learning that a wrongful conviction may have
occurred. The comments were duly considered by COSAC, which then conducted a day-
long meeting attended by representatives of more than thirty prosecutor, defender and bar
association representatives. Extensive discussion during that meeting resulted in
revisions to Rules 3.8(g) and (h) and the accompanying Comments. As revised, Rules
3.8(g) and (h) and the accompanying Comments were adopted by the state bar’s House of
Delegates, as follows:

RULE 3.8:
SPECIAL RESPONSIBILITIES OF PROSECUTORS

(9) When a prosecutor comes to know of new and material evidence creating
a reasonable likelihood that a convicted defendant did not commit the offense for which
the defendant was convicted, the prosecutor shall:

1) disclose that evidence to the convicted defendant and any
appropriate court or authority; and

(2 undertake such further inquiry or investigation as may be
necessary to determine whether the conviction is wrongful.

(h)  When a prosecutor comes to know of clear and convincing evidence
establishing that a conviction was wrongful, the prosecutor shall take appropriate steps to
remedy the wrongful conviction.

Comment

[6A] Reference to a “prosecutor” in this Rule includes the office of the
prosecutor and all lawyers affiliated with the prosecutor’s office who are responsible for
the prosecution function. Like other lawyers, prosecutors are subject to Rule 3.3, which
requires a lawyer to take reasonable remedial measures to correct material evidence that



the lawyer has offered when the lawyer comes to know of its falsity. See Comment [6A]
to Rule 3.3.

[6B] The prosecutor's duty to seek justice has traditionally been understood not
only to require the prosecutor to take precautions to avoid convicting innocent
individuals, but also to require the prosecutor to take reasonable remedial measures when
it appears likely that an innocent person was wrongly convicted. Rules 3.8(g) and (h)
express this traditional understanding. Accordingly, when a prosecutor comes to know of
new and material evidence creating a reasonable likelihood that a person was wrongly
convicted, paragraph (g) requires the prosecutor to examine the evidence and undertake
such further inquiry or investigation as may be necessary to determine whether the
conviction was wrongful. The scope of the inquiry will depend on the circumstances. In
some cases, the prosecutor may recognize the need to reinvestigate the underlying case;
in others, it may be appropriate to await development of the record in collateral
proceedings initiated by the defendant. The nature of the inquiry or investigation must be
such as to provide a “reasonable belief,” as defined in Rule 1.0(i), that the conviction
should or should not be set aside.

[6C] Additionally, paragraph (g) requires the prosecutor to disclose the new
evidence to the defendant so that defense counsel may conduct any necessary
investigation and make any appropriate motions directed at setting aside the verdict, and
requires the prosecutor to disclose the new evidence to the court or other appropriate
authority so that the court can determine whether to initiate its own inquiry. The
evidence should be disclosed in a timely manner, depending on the particular
circumstances. For example, disclosure of the evidence may be deferred where it could
prejudice the prosecutor’s investigation into the matter. If the convicted defendant is
unrepresented and cannot afford to retain counsel, the prosecutor should request that the
court appoint counsel for purposes of these post conviction proceedings. The post-
conviction disclosure duty applies to new and material evidence of innocence regardless
of whether it could previously have been discovered by the defense.

[6D] Under paragraph (h), once the prosecutor knows of clear and convincing
evidence that the defendant was convicted of an offense that the defendant did not
commit, the prosecutor must seek to remedy the injustice by taking appropriate steps to
remedy the wrongful conviction. These steps may include, depending on the particular
circumstances, disclosure of the evidence to the defendant, requesting that the court
appoint counsel for an unrepresented indigent defendant and, where appropriate,
notifying the court that the prosecutor believes that the defendant was wrongfully
convicted.

[6E] The duties in paragraphs (g) and (h) apply whether the new evidence
comes to the attention of the prosecutor who obtained the defendant’s conviction or to a
different prosecutor. If the evidence comes to the attention of a prosecutor in a different
prosecutor’s office, the prosecutor should notify the office of the prosecutor who
obtained the conviction.
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